U.S. Department of Labor’s Occupational Safety and Health Administration (“OSHA”)
COVID-19 Emergency Temporary Standard (“ETS”)
Effective November 5, 2021
Key Provisions and Implications
Employer Policy on Vaccination. Covered employers must develop, implement, and enforce a
written COVID-19 vaccination policy. Employers can choose either a “hard” vaccine mandate
with no testing option or a “soft” vaccine mandate where employees have the option to get
vaccinated or undergo regular COVID-19 testing and wear a face covering at work in lieu of
vaccination.
Exceptions to the Application. The standard explicitly does not apply to the following
entities/persons:
1. Federal Contractors. Workplaces covered by the Safer Federal Workforce Task Force
COVID-19 Workplace Safety: Guidance for Federal Contractors and Subcontractors;
2. Healthcare Workers. Settings where an employee provides healthcare services or
healthcare support services when subject to the requirements of 29 C.F.R. § 1910.502;
and
3. Remote, Isolated, or Outdoor Workers. Employees of covered workplaces who do not
report to a workplace where other individuals are present, or while working from home,
or employees who work exclusively outdoors.
Vaccination Records. Employers must determine the vaccination status of each employee and
collect proof of vaccination from employees who are fully or partially vaccinated. Employers
must maintain an ongoing roster of the vaccination status of each employee whether
unvaccinated, partially vaccinated, or fully vaccinated.
Paid Time Off. Employers must, in order to support employee vaccination, provide each
employee up to four hours of paid time off to get vaccinated. This maximum of four hours of
paid leave cannot be offset by any other leave that the employee has accrued, such as sick leave
or vacation leave. Additionally, employers must provide reasonable time and paid sick leave to
employees to recover from any side effects of the vaccine. This paid sick leave can be in the form
of an employee’s accrued sick leave, if available. If the employee does not have available sick
leave, leave must be provided for this purpose.
Costs of Testing. The ETS states that employers do not have to pay for the cost of recurrent
testing under the “soft” vaccine mandate unless required by another law, regulation, or collective
bargaining agreement.
Case Reporting in the Workplace. Regardless of employee vaccination status or any testing
requirements, each employer must: (1) require each employee to promptly notify the employer
when the employee receives a positive COVID-19 test or is diagnosed with COVID-19; (2)
immediately remove any employee from the workplace who receives a positive COVID-19 test
or is diagnosed with COVID-19 and keep the employee removed until the employee: (i) receives
a negative result on a COVID-19 test; or (ii) meets the return to work criteria in CDC’s
‘‘Isolation Guidance”; or (iii) receives a recommendation to return to work from a license
healthcare provider.
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Case Reporting to OSHA. Employers must report COVID-19 fatalities and in-patient
hospitalizations to OSHA. The ETS requires employers to report work-related COVID-19
fatalities to OSHA within 8 hours of learning about them and work-related COVID-19 in-patient
hospitalizations within 24 hours of the employer learning about the hospitalization.
Information Provided to Employees. The ETS requires employers to inform employees, in a
language and at a literacy level the employees understand, about the following: (1) the
requirements of the ETS and workplace policies and procedures established to implement the
ETS; (2) the CDC document “Key Things to Know About COVID-19 Vaccines”; (3) the
protections in the OSH Act against retaliation and discrimination (contained in the OSHA Fact
Sheet titled “Workers’ Rights under the COVID-19 Vaccination and Testing ETS”); and (4)
information about penalties associated with knowingly supplying false statements or documents.
Religious/Disability Exceptions. Employees may be entitled to a reasonable accommodation
from the requirements of the ETS because of a sincerely held religious belief under Title VII of
the Civil Rights Act of 1964 or because of a disability under the Americans with Disabilities Act.
The ETS explicitly cites to published EEOC guidance in determining the scope of these
accommodations.
Effective Date. The ETS states that the bulk of the requirements take effect 30 days after
publication in the Federal Register, which is December 5, 2021. The weekly testing requirement
takes effect 60 days after publication, which is January 4, 2022. This timeline may be affected by
ongoing litigation.
Legal Status. On November 6, the Fifth Circuit Court of Appeals granted an emergency motion
to stay enforcement of the November 5, 2021 OSHA Emergency Temporary Standard (ETS)
pending further action. The brief order noted that “the petitions give cause to believe there are
grave statutory and constitutional issues with [the ETS].”
The order does not specify whether its stay extends beyond the Fifth Circuit, but it enjoins
the federal government from taking any action to enforce the ETS while it is in effect.
Accordingly, the stay’s practical effect is a nationwide pause.
The Fifth Circuit’s order is a temporary measure to keep the status quo in place pending the
conclusion of the appeal. The Circuit Court’s briefing schedule suggests it intends to issue a final
ruling presumably within a week or two at most. It is also possible that there will be a
consolidation proceeding between the Judicial Panel on Multidistrict Litigation next week, as
multiple parties have filed challenges to the ETS in multiple circuits. As such, the case may end
up being transferred out of the Fifth Circuit before the court has a chance to issue a final ruling.
Further, the federal government has the option of asking the US Supreme Court to dissolve this
temporary stay. It is unknown how long the Fifth Circuit’s stay will remain in place or whether
the Fifth Circuit, or another federal court, will ultimately deem the ETS to be unlawful.
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The Department of Justice has asked the 5th Circuit to defer ruling on the request for an
injunction until the dozen cases challenging the ETS filed in Fifth, Sixth, Seventh, Eighth,
Eleventh and D.C. circuits are consolidated in one circuit by the Judicial Panel on Multidistrict
Litigation. That process could take some time and the Fifth Circuit could still issue a decision
shortly. However, those cases are expected to be consolidated at a single circuit court, and once
that occurs, that circuit will most likely rule on whether prior stays will remain in place.
State Activities. In the past month, state legislatures in Alabama, Arkansas, Iowa, West
Virginia, and Tennessee enacted laws on this issue. These actions follow Montana’s passage of a
COVID-19 vaccine discrimination law in May and the Texas governor’s issuance of an
executive order in early October purporting to expand exemptions to vaccine mandates under
state law. OSHA maintains that its ETS preempts these laws, and the federal government argues
that federal contractors are not bound by them. This trend is likely to continue as Florida plans to
hold a special legislative session on COVID-19 vaccine mandates starting on November 15.

