
 

 
 
 
December 28, 2020 
 
Ms. Melane Conyers-Ausbrooks 
Secretary of the Board 
National Credit Union Administration 
1775 Duke Street 
Alexandria, Virginia 22314-3428 
 

Re: Cooperative Credit Union Association Inc.’s Comments on 
                                Proposed Derivatives Rule 

 
BY ELECTRONIC MAIL ONLY: http://www.regulations.gov 
 
 
Dear Secretary Conyers-Ausbrooks:  
 
On behalf of the member credit unions of the Cooperative Credit Union Association, Inc. 
(“Association”), please accept this letter relative to the request for comments issued by the 
National Credit Union Administration Board (“NCUA”) on a proposed rule (“proposal”) relative 
to changes to its derivatives rule. The Association is the state trade association representing 
approximately 200 state and federally-chartered credit unions located in the states of Delaware, 
Massachusetts, New Hampshire, and Rhode Island which further serve over 3.6 million 
consumer members. 
 
The Association conducted a survey of its members on the provisions of the proposed rule and 
member views from the survey as well as direct comments received provide the basis for this 
comment letter. 
 

A. General Comments  
 
The NCUA proposes to amend its rule governing federal credit unions on the use of certain 
derivatives for hedging interest rate risks. As defined by NCUA, derivatives refer to financial 
contracts that have value based on the estimate and performance of an underlying financial 
instrument or variable, such as an index or interest rate.  
 
The proposal is designed to provide more flexibility for federal credit unions, consistent with 
safety and soundness, to utilize straightforward derivatives to manage interest rate risks that may 
be associated with loans in the pipeline. The proposal seeks to accomplish that objective by 
easing many of the restrictions that are contained in the current rule.  
 
The Association generally supports the proposal. While current interest rates are low, history 
reveals that rate environments will change. Having more tools to mitigate interest risks will be 
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helpful to well-managed credit unions as interest rates rise. As of June 2020 call report data, at 
least three members of the Association currently engage in derivatives activities.1 
 
Before addressing the proposal more specifically, the Association acknowledges that some credit 
unions express uncertainty about the use of derivatives and remain unclear and/or uninformed on 
the topic despite the careful limits imposed by the NCUA for use in the mitigation of interest rate 
risks. This uncertainty is reflected, in part, by the very low number of credit unions, otherwise 
eligible, to use derivatives as a resource in mitigating interest rate risks.  
 
The Association believes that derivatives may not be as suitable for some credit unions as others. 
However, credit union officials and policymakers should have a good understanding of the 
limited purpose and nature of derivatives that NCUA has allowed under the current rule and 
seeks to permit under the proposal. As a result, the Association recommends that the NCUA be 
more proactive in explaining the value and intricacies of the use of derivatives by credit unions 
to all stakeholder groups.  
 

B. Specific Provisions   
  

1. Types of Derivatives 
 
Under the proposal, the NCUA seeks to change from a micro-management approach to one that 
is more principles-based, granting federal credit unions more latitude to make choices if the 
general parameters of the rule are met. Consistent with such an approach, NCUA proposes to 
remove a list of permissible transactions and instead focus on the characteristics that authorized 
derivatives should possess. Under the proposal, as with the current rule, permissible derivatives 
would: 
 

• Be denominated in U.S. dollars; 
• Be based off Domestic Interest Rates or dollar-denominated London Interbank 

Offered Rate (LIBOR)2;  
• Have a contract maturity equal to or less than 15 years, as of the trade date; 

and 

 
1 Digital Federal Credit Union, Marlborough, MA; Leominster Credit Union, Leominster, MA; 
and St. Mary’s Bank, Manchester, NH. 
2 It should be noted that the London Interbank Offered Rate (“LIBOR”), which has for three 
decades served as the primary benchmark for short-term interest rates, is in the process of being 
phased out and replaced by one or more alternative benchmarks by the end of 2021. The 
Association suggests that NCUA take this opportunity to reference this transition in the proposal 
and accompanying commentary. It is understood that the Secured Overnight Financing Rate 
(“SOFR”) was selected in 2017 as the appropriate replacement index and is based on transactions 
in the overnight repurchase markets. The massive size of the underlying market makes SOFR a 
transaction-based rate, better reflecting current financing cost. 
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• Be prohibited if used to create structured liability offerings for members of 
nonmembers. 

The new approach would allow federal credit unions to continue to purchase put options, interest 
rate lock commitments, and forward sales commitments and also authorize other transactions 
such as selling “to be announced” (TBA) that would help manage a federal credit union’s loan 
pipeline interest rate risk. NCUA has indicated that other transactions could also be permissible 
if they are used to manage the interest rate risk of a loan pipeline. Accordingly, the Association 
suggests that the maturity limit of 15 years or less, which is common, be removed to provide 
flexibility, avoid a “one size fits all” structure and permit prudent consideration of viable 
opportunities should they arise in the marketplace. 
 
The Association strongly supports this approach as it reflects a commonsense theme that is 
woven throughout and underlies the proposal.  

NCUA specifically inquires whether the use of derivatives should be limited to mortgage loan 
interest rate risk mitigation. The Association firmly does not believe that it should be limited in 
this manner and that any steps to do so are inconsistent with the new regulatory approach sought 
to be adopted. Interest rate risks with other products, such as member business loans that might 
take a considerable amount of time to execute and authorize, should have the option to be 
managed using a tool such as derivatives. The Association believes that a credit union’s written 
derivatives policy should accurately reflect the loan categories for which these instruments will 
be used. NCUA should not exercise the business judgement of impacted credit unions by making 
such determinations in any final rule.   

The proposal seeks to lift the ban on investing in mutual funds that engage in derivatives if the 
derivatives are used to manage interest rate risk.3 The Association believes that this is another 
positive change in the proposal and agrees that it should be included in any final rule.   

2. Counterparty Limits 

The proposal would add a definition for “Domestic Counterparty” to continue to require that 
federal credit unions could only enter into derivatives transactions with counterparties domiciled 
in the United States. The Association supports this approach.   

 
3 The Association notes that Massachusetts state chartered credit unions already have the 
authority to invest in certain mutual funds. Accordingly, their familiarity and due diligence 
experience in this area is longstanding and well vetted. The Commissioner of Banks is charged 
by statute of promulgating the List of Legal Investments which contains certain mutual fund 
opportunities and makes available such information on its website at List of legal investments | 
Mass.gov. M.G.L. c. 167, s. 15A. 
 

https://www.mass.gov/info-details/list-of-legal-investments#investment-funds-
https://www.mass.gov/info-details/list-of-legal-investments#investment-funds-
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3. Certain Requirements Removed  

The proposal would remove certain requirements such as:  

• Forward start date limitations; 
• Fluctuating notional amount limitations; 
• Restrictions on leveraged derivatives; and 
• Requirements that a transaction meet the definition of derivative under GAAP. 

The Association agrees with NCUA that these provisions were too proscriptive and superfluous 
and supports their removal.  

Most importantly, NCUA also proposes to remove the current limits on fair value loss and 
weighted average remaining maturity notional (WARMN) as it determined that they do not 
provide safety and soundness protection. Association members unequivocally agree, believe that 
its retention creates a somewhat meaningless restriction and does not contribute any material 
benefit to credit unions or regulators/insurers. It is an accounting issue best suited as a liquidation 
instrument. NCUA is strongly encouraged to include this change as a priority in any final rule.  

4. Written Options  

The proposal retains the prohibition on written options as NCUA is concerned that losses with 
these transactions could greatly exceed the possible maximum profits. However, it is the 
understanding of the Association that when used as an offset against other options, risk can be 
hedged with written options. This use of written options could provide another useful interest 
rate risk management tool for federal credit unions that have the capabilities to manage them as 
part of their risk mitigation program.  

5. Master Services Agreement and Collateral Requirements 

Consistent with current requirements, the proposal requires a federal credit union to:   

• Have an executed Master Services Agreement with a Domestic Counterparty that 
must be reviewed by counsel with expertise in similar types of transactions to 
ensure it reasonably protects the FCU's interests; 

• Use contracted Margin requirements with a maximum Margin threshold amount 
of $250,000; and 

• Accept as collateral, for Margin requirements, only the following: 

 Cash (U.S. dollars); 
 U.S. Treasuries; 
 Government-sponsored enterprise debt;  
 U.S. government agency debt; 
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 Government-sponsored enterprise residential mortgage-backed security 
pass-through securities; and 

 U.S. government agency residential mortgage-backed security pass-
through securities. 

The Association does not generally object to the requirement for a Master Services Agreement 
that would be reviewed by counsel, but members are concerned about a “one-size- fits-all” 
approach that does not provide leeway, even on a case-by-case basis, to vary these provisions.  
Credit unions should be afforded such latitude if they report any variants to their board in the 
routine quarterly report. 

The proposal also requires that exchange-traded and cleared derivatives be subject to collateral 
requirements, and NCUA requests specific comments on whether this approach would have 
unintended consequences for federal credit unions. The Association believes that the collateral 
requirements will have negative consequences and should be reconsidered. An impact will be an 
increase in cost to use these kinds of derivatives and may result in determinations to forego the 
use of derivatives to manage interest rate risk in order to avoid funding the collateral 
requirements. At a minimum, the requirements will divert resources that could otherwise be used 
to boost net worth or meet members’ needs.  

6. Training and Internal Controls  

The proposal retains the requirement that the board of directors be trained on derivatives before 
the first transaction and that any new board members receive training. The present requirement 
that boards of directors receive annual training on derivatives would no longer be required. In its 
place is a new proposed requirement that boards receive an annual briefing from senior executive 
officers. Requirements regarding the expertise of senior management are also retained. 
Association members strongly support these provisions as essential components in a sound 
derivatives program, and which fulfill the need for uniform and continuous education tailored to 
the credit union.  

The proposal also continues to require an internal control review of matters such as the 
circumstances that lead to the execution of a transaction, the strategy that the credit union will 
employ, and the economic effectiveness of the transaction. New is the requirement that such 
standards would only be required for the first year of derivatives activity, not for a period of two 
(2) years as the current rule requires. The Association believes that the adjusted period is a 
relevant, risk based approach that will concentrate focus where it is needed. As such, it is a 
useful change that will ease some of the regulatory burdens currently associated with mitigating 
interest rate risks without sacrificing safety and soundness. 

Other internal controls provisions include an annual financial statement audit, separation of 
duties, and a new requirement for a liquidity review that includes how the credit union will 
respond to changing rates. In addition, federal credit union policies must reflect the NCUA’s rule 
and any limits set by the board. The Association views these provisions as important to support 
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safety and soundness but encourages NCUA to allow credit unions to rely on liquidity analyses 
already required to help meet the liquidity review requirements without having to create an 
entirely separate review.     

7. External Service Providers  

The use of External Service Providers (“ESPs”) continues to be permitted under the proposal as 
currently authorized, but they may not:  

• Act as a counterparty to any derivatives transactions that involve the credit union; 
• Act as a principal or agent in any derivatives transactions that involve the credit 

union; or 
• Possess discretionary authority to execute any of the credit union’s transactions. 

In addition, a federal credit union must be able to manage its ESP, and any policies and 
procedures must reflect the NCUA’s derivative provisions. The Association suggests that these 
provisions are reasonable. 

8. Approval Process  

For federal credit unions with assets of $500 million or more and at least a CAMEL 2 rating, the 
proposal seeks to no longer require prior NCUA approval, but they would have to provide 
notification to NCUA within five (5) business days of the first derivative transaction.  

The Association is a strong and consistent advocate of regulatory relief and supports 
streamlining the application process as proposed. However, incorporating a seven (7) to ten (10) 
business day standard is suggested to permit flexibility in reporting in case of unforeseen, 
uncontrolled and unavoidable operational or marketplace delays. Furthermore, the Association 
questions the selection of the $500 million in asset threshold, suggests it is arbitrary, and 
expresses concern in creating another class of credit unions. Appropriate notifications and other 
safety and soundness protections exist within the proposal and the rule itself is not a new 
authority.   

9. Violations  

Under the proposal, the determination of a regulatory violation will be made by a Regional Director 
with a written notice sent to the subject credit union. If a Regional Director determines that such 
credit union is operating in an unsafe or unsound condition, then he or she may prohibit further 
derivatives transactions. The Association does not support granting unchecked authority to a 
Regional Director in such circumstances.4 On the contrary, the Association recommends that NCUA 

 
4 All survey respondents unanimously agreed that a risk of arbitrary implementation could occur 
by Regional Directors under the proposal. 
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revisit these provisions and modify them to limit the ability of the Regional Director to suspend or 
terminate derivatives for any reason unrelated to or beyond the derivatives activity itself. 

10. State Chartered Credit Unions 

While the majority of the proposal has been drafted to apply to federal credit unions, it also requires 
state chartered, federally-insured credit unions to notify NCUA relative to initial derivatives activity. 
In addition, the Association notes that of its members who currently engage in derivative activity, 
the overwhelming majority are state chartered, federally-insured credit unions. Rather than reporting 
thirty (30) days in advance as the current rule requires, the proposal requires notice to NCUA within 
five (5) business days of the first transaction. This approach is proposed for federal credit unions and 
is clearly less burdensome than the present standard. Yet the Association requests reconsideration of 
such timeframe in light of unexpected circumstances beyond the control of a credit union as 
evidenced by the remote workplace and workforce activity currently underway or cybersecurity 
issues. The Association supports without reservation extended regulatory relief to state chartered, 
federally-insured credit unions by incorporating a seven (7) to ten (10) business day standard.  

C. Conclusion 

The Association agrees with the NCUA that not every credit union can or should try to use 
derivatives to manage interest rate risk at present. However, the Association strongly believes that 
those credit unions that have demonstrated the necessary expertise and meet the other requirements 
of the proposal, should have maximum flexibility to make their own decisions regarding the 
implementation of a derivatives component as part of a robust interest rate risk program. NCUA is 
commended for seeking to improve the current rule and grant well-run credit unions more latitude to 
manage interest rate risk with derivatives. This member comment letter also respectfully 
recommends several changes which the NCUA is strongly encouraged to adopt in any final rule.  

Thank you for the opportunity to share the views of the Association’s members on the proposed rule 
relative to proposed changes to NCUA’s rule on derivatives. If you have any questions about the 
recommendations set forth in this comment letter or require further information, then please do not 
hesitate to contact the Association at govaff-reg@ccua.org. 
 
Sincerely,  

  
Ronald McLean  
President/CEO  
Cooperative Credit Union Association, Inc.  
rmclean@ccua.org 
 
RM/mac/kb  

mailto:govaff-reg@ccua.org
mailto:rmclean@ccua.org
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