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Federal regulatory agencies have issued various joint policy statements providing additional regulatory 
flexibility to allow mortgage servicers to work with struggling borrowers, such efforts must still be 
accomplished in a manner that is consistent with safe and sound banking practices and in compliance with 
applicable laws and regulations.  

1. What documents do we use to defer payments for a loan? 
This answer will depend first on whether the loan is considered a “federally backed mortgage” under the 
CARES Act. A federally backed mortgages under the CARES Act, are mortgages purchased by Fannie Mae 
and Freddie Mac, insured or guaranteed by HUD, VA, or USDA, or made directly by the USDA. For those 
types of mortgages, COVID-19 affected borrowers have the right to request a forbearance under the CARES 
Act. It is not necessary the borrower sign any sort of modification agreement, as the deferral process is 
outlined in the Act itself and is an automatic right.  
 
For loans outside of federally backed mortgages under the CARES Act, they are treated differently depending 
on whether they are closed end or open end credit. 
 
For closed-end credit, a loan modification is needed that clearly outlines the terms of the payments. A 
modification does not trigger any new disclosures or requirements under Reg. Z, such as an LE/CD, 
ATR/QM, HOEPA, or HPML. With a payment deferral offer, make sure that the member/borrower 
understands that the credit union is not offering to forgive the monthly payment, but only allowing a deferral 
or postponement of  payments and the borrowers still owe those amounts. In other words, the credit union is 
simply extending the term of the loan by three months or three payments, or adding a balloon to the end, or 
however the credit union has decided to structure the repayment of the deferred amounts. 
 
If this is open-end credit, and this feature was not disclosed in the original credit disclosure, then the credit 
union needs to provide a change in terms notice, which could be as simple as a note on the periodic statement 
telling the member which months of payments they may skip, or it could be a change in terms form. The key 
is that the credit union must give notice about when payments will resume. Either use a change in terms form 
which outlines when the payments will resume or include a note on the periodic statement that states that the 
borrower may skip specific monthly payments, such as that the borrower may defer their May, June, and July 
payments. That indicates to the borrower that payments will resume again in August. 
 
For any loan deferment, clearly explain if and how interest will continue to accrue and the effects of the 
deferral, such as that it will extend the maturity date, or there will be a balloon.  
 
2. Would deferring the payments be considered a MIRE event that triggers flood? 
If the credit union is extending the maturity date on the loan with the deferment, then this would be a MIRE 
event. That means that the credit union will either need to access a new flood certification or rely on an 
existing flood certification that meets the criteria for doing so under the flood rules. If the property is in a 
flood zone, then a flood notification letter should be sent. 
 
Also, modifying a loan that was not subject to flood escrow due to the origination date being prior to January 
1, 2016 will cause the loan to be subject to flood escrow if the maturity date is extended, and the lender does 
not qualify for the small services exemption or some other transaction exemption to escrow. 
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3. If we deny a borrower a deferral, do we have to send an adverse action notice? 
Generally an adverse action notice is not required. According to Federal Reserve guidance previously issued, 
there is a four-step process to determine whether an adverse action notice is needed. Ask these four questions: 
 
Would there be an extension of credit? “Credit” includes the right to defer payment and a modification 
usually will include deferring payment of a debt by actions such as reducing the interest rate or extending the 
loan term. 
 
Was there an application? In general, if a borrower has submitted enough information for the credit union 
to evaluate the modification request, then there will have been an application. 
 
Was there an adverse action on the application? An “adverse action” is a refusal to grant credit in 
substantially the amount requested or on substantially the terms requested in an application. A denial of a 
modification request likely would be an adverse action. 
 
Was the borrower delinquent or in default? This tends to be the question that relieves a credit union from 
sending an adverse action on a modification request. Under Regulation B, a credit union is not required to 
give an adverse action notice to a borrower whose account is delinquent or in default. Most borrowers 
seeking modifications are delinquent on payments. However, if the borrower is not yet delinquent, then an 
adverse action notice is required.  
 
4. Are short term deferral requests considered a loss mitigation application under RESPA, triggering 
loss mitigation notice requirements? 
Short-term forbearance plans are excluded from some of the otherwise applicable loss mitigation procedural 
requirements. While RESPA generally prohibits a lender from offering loss mitigation option based upon 
evaluation of information in connection with an incomplete application, there is an exception in the rule for 
short-term options. 
 
RESPA permits servicers to offer-short term forbearance plans based on an evaluation of an incomplete 
application, including offering this option to borrowers who have not submitted an application at all. A short-
term forbearance option is one that does not exceed payment deferment for longer than six months, regardless 
of how long the repayment period is. This is true even if the servicer offers multiple successive short-term 
payment forbearance, such as what you find in the CARES Act forbearance program. However, there are still 
certain notice requirements that must be met. 
 
A servicer must still provide the acknowledgement notice that is normally required within five days of receipt 
of an incomplete application. The agencies recognize that this notice may be confusing to a borrower who is 
applying for a forbearance, so they have said that they do not intend to take enforcement action against 
servicers for failing to provide the notice within five days, so long as the servicer provides the notice before 
the end of the forbearance period. The borrower must also send a written notice stating, among other things, 
the specific payment terms and duration of the program. A servicer must also contact borrower near the end of 
any short-term forbearance period if the borrower remains delinquent. However, this second notice may be 
verbal. There is also flexibility in the rules around how servicers can adjust the content of these notices in an 
effort to avoid some confusion since they are specifically related to COVID-19 issues. 
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Small servicers remain exempt from these notice requirements since the majority of the loss mitigation 
sections do not apply to small servicers. 
 
5. Do we have to worry about fair lending?  
Yes. Even though these are not new extensions of credit, the credit union should still make sure they are 
offering and granting extensions to borrowers on a fair and equitable basis. Regulators have stated that 
modifications should be based on the facts and circumstances of each borrower and loan. Credit unions, 
however, should remain cautious not to raise any red flags with fair lending by creating a disparate impact 
situation or by offering the modification to certain members and not to others based on arbitrary decisioning 
criteria. 
 
6. Are we still required to send periodic statements for open-end credit for the months the payments 
are deferred?  
Yes, a periodic statement is still required to be sent during the months the payments are deferred.  Reg. Z 
requires a periodic statement for each billing cycle at the end of which an account has a debit or credit balance 
of more than $1 or on which a finance charge has been imposed. While the borrower may not owe a payment 
for a specific month, the borrower still has a balance owed on the debt. 
 
7. Are we required to comply with E-sign for payment deferrals?  
Yes. For open end plans, including HELOC’s, if the credit union has not disclosed the skip feature in the 
original account opening disclosures, then the credit union is required to provide a change in terms notice 
prior to resuming the original payment schedule. As a reminder, this can be done either using a change in 
terms form or can be as simple as a note on the periodic statement indicating which monthly payments may be 
skipped. E- sign covers any information required by statute or regulation, or other applicable law to be 
provided to a consumer in writing. Because a change in terms notice notifying a member that the periodic 
payment is resuming or the periodic statement itself are both required to be in writing, the credit union must 
comply with E-sign for these documents. 
 
A modification agreement is essentially an amendment to the promissory note, is required to be in writing, 
and must comply with E-sign as well. 
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